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— The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 GFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )IEI Responsive to communication(s) filed on 31 August 2011 . 
2a)3 This action is FINAL. 2b)D This action is non-final. 

3) D An election was made by the applicant in response to a restriction requirement set forth during the interview on 

; the restriction requirement and election have been incorporated into this action. 

4) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

5) ^ Claim(s) 1,3-5,7,12,13 and 15 is/are pending in the application. 

5a) Of the above claim(s) is/are withdrawn from consideration. 

6) D Claim(s) is/are allowed. 

7) G2 Claim(s) 1.3-5.7.12.13 and 15 is/are rejected. 

8) D Claim(s) is/are objected to. 

9) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

10)KI The specification is objected to by the Examiner. 

The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

12) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. §119 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)DAII b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Specification 

The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1 .75(d)(1 ) and MPEP § 608.01 (o). Correction 
of the following is required: the new limitation of "at least one of the two prongs forming 
a monolithic structure with the shaft..." was not found in the written disclosure. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1 ,3-5,7,1 5 are rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 1 recites the "distal end of the shaft bending in a direction toward one of 
the group consisting of left and right relative to the longitudinal axis of the shaft" and 

also recites "at least one of the two prongs and extending away from the longitudinal 

axis of the shaft". It is not clear if the prong extends away from the longitudinal axis that 
is considered as bending either left or right? The recitation that a prong extends away 
from the shaft can be in any direction, thus the distal end that "bends away" could be 
considered some other direction not the same as the prong direction. Thus, there would 
be multiple features at the distal end extending away and bending from the longitudinal 
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axis. It is not clear that this arrangement is supported by the disclosure. Clarification is 
requested. Claims 3-5,7,15 are rejected for being dependent upon a rejected base 
claim. 



Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1 ,3-5,7,1 5 are rejected under 35 U.S.C. 1 02(b) as being anticipated by or, 
in the alternative, under 35 U.S.C. 103(a) as obvious over Foster (1425845) as 
evidenced by Zelgert (2546287). Foster discloses (Fig. 2) apparatus having a shaft A 
with a distal end and a longitudinal axis with the distal end bending toward a left 
direction relative the axis of the shaft. It can be seen that there are two pins a\b 
coupled to the shaft distal end and being perpendicular to the longitudinal axis and 
parallel to each other. Additionally it can be seen that pin a 1 is located on the 
longitudinal axis of the shaft and pin b is located offset from the longitudinal axis of the 
shaft. Additionally, it can be seen the apparatus is fully capable of engaging a "body" 
that has at least two holes illustrated by element C which has holes therein. Please 
note the intended use carries no weight in the absence of any distinguishing structure. It 
can be interpreted that the prong that extends away or bends away from the longitudinal 
axis of the shaft is formed as a monolithic structure with the shaft since the sections are 
made as a single unit not meant to come apart. Zelgert teaches such a construction is 
known as monolithic, col. 3, lines 10-13. With respect to claim 3, the apparatus is fully 
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capable of enabling rotation. Regarding claim 4, force is capable of being applied to the 
apparatus to extract an implant body. With respect to claim 5, an individual is capable of 
selecting holes to for a particular orientation of use. Regarding claim 7, Foster 
discloses the shaft end is lengthened and tapered forming a handle, col. 2, line 71 . 
Regarding claim 15, it can be seen Foster shows (Fig. 2) the distal end of the shaft has 
a first straight prong (a) extending along the longitudinal axis and a second curved 
prong (B) extending away from the longitudinal axis in a left or right direction. 
Alternatively Foster discloses the claimed invention except for the prong that bends 
away from the shaft longitudinal axis being formed as a monolithic structure with the 
shaft. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to monolithicly form the bent away prong with the shaft, since it has 
been held that forming in one piece an article which has formerly been formed in tow 
pieces and put together involves only routine skill in the art. Howard v. Detroit Stove 
Works, 150 U.S. 164 (1893). Such a monolithic structure is capable of being formed 
with this tool as it can be designed in hinged fashion. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 12,13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Foster '845 (as evidenced with Zelgert) in view of Ripple et al. (4566466). Foster 
discloses the claimed invention except for a set of apparatuses. It is noted that Foster 
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shows (Fig. 2) that an apparatus has a first straight prong (a) extending along the 
longitudinal axis and a second curved prong (B) extending away from the longitudinal 
axis. Foster additionally illustrates (Fig. 2) that there is a pair of pins a 1 ,b coupled to the 
shaft distal end and parallel with one another. It can also be said that the prong that 
extends away or bends away from the longitudinal axis of the shaft is formed as a 
monolithic structure with the shaft since the sections are made as a single unit not 
meant to come apart, see Zelgert explained above. Alternatively Foster discloses the 
claimed invention except for the prong that bends away from the shaft longitudinal axis 
being formed as a monolithic structure with the shaft. It would have been obvious to 
one having ordinary skill in the art at the time the invention was made to monolithicly 
form the bent away prong with the shaft, since it has been held that forming in one piece 
an article which has formerly been formed in tow pieces and put together involves only 
routine skill in the art. Howard v. Detroit Stove Works, 150 U.S. 164 (1893). Such a 
monolithic structure is capable of being formed with this tool as it can be designed in 
hinged fashion. Ripple et al. teach (Fig. 7) that apparatus or a tool for a specific 
procedure is provided in a set of apparatuses for the user. Ripple further teaches (col. 4, 
lines 38-47) that the set gives the user the ability to select a correct tool or instrument 
for the purpose of matching with the required dimension. It would have been obvious to 
one of ordinary skill in the art to provide a set of apparatuses by Foster using the 
teaching of Ripple et al. so that the user can have a tool or apparatus to engage with 
the body or implant element having holes to match appropriate dimensions. Because 
the individual components of applicant's claimed apparatus "for repositioning" set are 
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known in the prior art, it would have been obvious to one of ordinary skill in the art at the 
time of the invention to have a plurality of these components available at the same time 
(i.e., as in a "set"), such as during a work procedure using the tool, so that the user can 
select the appropriately arranged and sized apparatus for the particular disc coupling 
with. Regarding claim 13, the apparatus is capable of being used in an anterior 
approach or an anterior-lateral approach. 

Response to Arguments 

Applicant's arguments filed 8/31/1 1 have been fully considered but they are not 
persuasive. In response to applicant's argument that the Foster reference fails to show 
certain features of applicant's invention, it is noted that the features upon which 
applicant relies (i.e., the prong extending or bending away has a fixed position or is 
immovable relative to the shaft) is not recited in the rejected claim(s). Although the 
claims are interpreted in light of the specification, limitations from the specification are 
not read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 USPQ2d 1057 (Fed. 
Cir. 1 993). The claim limitations do not limit the bent away prong from being one that 
can "swing" and thus it can be said that Foster discloses the claimed invention as 
recited. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BRIAN PELLEGRINO whose telephone number is 
(571)272-4756. The examiner can normally be reached on M- F (9am-6:30pm). 

If attempts to reach the examiner by telephone are unsuccessful, please contact 
the examiner's supervisor, Thomas Sweet at 571 -272-4761 . The fax phone number for 
the organization where this application or proceeding is assigned is 571 -273-8300. 

If there are any inquiries that are not being addressed by first contacting the 
Examiner or the Supervisor, you may send an email inquiry to 
TC3700_Workgroup_D_lnquiries@uspto.gov. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571 -272-1 000. 
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